Agate Point

April 15. 2022
Both the Yachats Municipal Code and Comprehensive Plan exist to define and
codify how we want our community to thrive. Agate point development is
requesting that we ignore goals in the Comprehensive Plan, regulations in the
municipal code, and the feelings of Yachats Ocean Road (YOR) community.
Yachats Ocean Road is part of the Oregon State Park system. It is a largely
one lane road used for residents and visitors alike. We stroll with our families

and pets, ride bikes, and walk in solitude appreciating the areas natural
beauty. People are often forced to the shoulder to avoid cars determined to

own the right of way. It is a part of the Oregon Coast Trail and the beginning
of the Amanda trail. Yachats Ocean Road is perhaps more a path than a road,
and it is an Oregon treasure.
Agate Point developers propose to have traffic turn down YOR and turn on to

unpaved Shell Midden Street to access the resort's 18 space parking lot. It
would be built on undeveloped land, a wetland, and people at resort would
almost certainly park on YOR to walk to their room. There are many reasons I
object to Agate Point being developed on this land. Foremost among them,
in addition to the imposing traffic and congestion, is that the access proposed

is not from Highway 101 as required in codes. They propose that the city
waive its codes and permit traffic to use YOR and Shell Midden as the access
the resort. There is no compelling reason for the city to ignore its codes and
goals to permit this. There are many reasons to deny their request to
disregard city codes. Also, the precedent it would set would make this a slam
dunk for other development in the future. The nature of Yachats Ocean Road

is imperiled if this development moved forward.
Below is a list of some goals and codes from the Yachats Comprehensive Plan
and Municipal Code the developers are asking the city to ignore. I repeat,

there is no compellinci reason to grant conditional use permits to support the
construction of Agate Point resort.

Yachats Municipal Code:
Section 9. 72. 010 Authorization to grant or deny conditional
use permits.

In taking action on a conditional use permit application, the Planning
Commission may either permit or deny the application. The Planning
Commission s action must be based on findings addressing the requirements of

the comprehensive plan and zoning ordinance, as addressed in Chapter 9. 88.
City must make decisions guided by Comprehensive plan and the Code

Section 9. 24. 020 Permitted uses. (For Hotel)
K.

Motel, hotel or resort on a minimum of 1 . 0 acre with direct access

provided from U. S. Highway 101 only and with accessory commercial uses.
Agate point is . 57 of an acre and access is not from 101
Section 9. 24. 040 Standards.

A4.
The minimum lot area per resort, hotel or motel guest unit shall be
one thousand five hundred (1, 500) square feet with a public water and sewer
system.

As proposed, there are 13, 509'for 9 people, including parking lot. Here is
the math: The 24829sqft. lot can be covered 45%. And 1500sqft per guest isthe space
required in the code. In that 45%, which is 11173 sqft, there are 9 proposed guest accommodations,
9 x 1500 = 13500. In other words, the proposal is overbuilding a small lot by 2500 sqft.

Section 9. 24. 040 Standards.

b6.
No stmcture shall be located closer than sixty (60) feet from the
center line of any state highway, nor forty-five (45) feet from the center line of
any collector or arterial street.

The lots platted for YOR go onto the rocks. This is common for ocean front
lots, platted before the Oregon Beach Bill. But the setbacks calculated from
the bank not fro m the

platted property

lines.

The code is clear, stating the

setback is from the center of the road, not from the center of the lot, as has
been

suggested.

So the setback is in this

case

is 45

'fro m

the center

And its 45 'from the center of Shell Midden Street to any structure.

ofYOR.

The Yachats Comprehensive plan:
This document is goals for our community based on various surveys and
meetings. The municipal codes developed for the community are intended

to be reflect the goals established this plan. 9. 72. 010 makes this very clear.
The code repeatedly references this. It is a mistake to see it as anti or pro
anything. It is a representation of the communities' beliefs about codifying
growth. Below are relevant statements from the plan. To reiterate, Agate
Point is a planned hotel to be built in a wetland, in a neighborhood where it
is not wanted, and along an Oregon State Park. With increased traffic it

would endanger people who use YOR. It would require the city to waive
code to permit it.
Goal G6 "The City shall, through development regulations, ensure that
new development shall be of an appropriate scale to retain and
enhance the small-town, ocean side character of the Yachats
community.
Goal G9
The City shall preserve public views of wetland areas, beaches and
stream corridors.

G8 "The City shall support the preservation of open space on private
land through such means as set back standards and limiting lot
coverage and encourage the preservation of open space when new

subdivisions and planned unit developments are considered for
approval."

F2 The City shall encourage the state to maintain its parks and
beach access areas for the benefit of residents and visitors.

A1 The City shall ensure that the quality of air, water and land
resources is maintained

*A2 and A6 The City shall protect significant marine habitats, as
identified on the City's adopted Natural Resources map and
inventory data, from proposed land uses that will, or might, modify
their indigenous characteristics."

A6 The City shall protect significant marine habitats, ( wetlands
included)as identified on the City's adopted Natural Resources map

Yachats Ocean Road and Shell Midden Road are too narrow to

accommodate increased traffic. The code requires the road be 35' wide.
YOR is mostly no more than 12' wide with various areas added for parking.
In the summer parking along Yachats Ocean Road is crowded, and when

cars pass often it is one way traffic and people are often pushed to narrow
uneven shoulders. Increased resort traffic is not a good idea. Drivers often
move too fast or indifferently along this road. In the summer when the road
is full of parked cars the danger will be even more pronounced.

Below are pictures of Shell Midden Road and YOR. Some have suggested
opposing Agate Point Resort is antidevelopment. I am advocating for
responsible development. There is no compelling reason for the city to
grant conditional use pennits for this development. The lot is too small,
buildings cover more ground than allowed, the road is far too narrow, the
setback from the center ofYOR (and possibly Shell Midden) is less than
allowed by code, it is proposed to be built on a wetland, the YOR

neighborhood is against it, the proposal violates both the both spirit of the
Yachats Comprehensive plan and the letter of the municipal code, and it

would set a precedent that our codes are merely hurdles for developers to
negotiate rather than standards that represent the communities best interest.
The city needs to emphatically deny the proposal to build Agate Point
Resort!

Yachats Ocean Road Road as people walk and deal with cars.

Shell Midden Street
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Yachats Office Manager
From:

Sent:

To:
Subject:

Yachats City Planner
Monday, June 20, 2022 11:59 AM
Yachats Office Manager
Fw: Agate Point Development

Katherine Guenther

City Planner
City ofYachats
EMAIL
Planner@Yachatsmail. orfi

OFFICEPHONE:

541-547-3565, Ext. 104

From; Ruth Bass <ruth@ruthmbass. com>

Sent; Friday, June 17, 2022 9:33 AM

To: Yachats City Planner <Planner@YachatsMail. org>; Anthony Muirhead <Anthony@YachatsMail. org>;
Ann@yachatsmail. org <Ann@)YachatsMail. org>; Greg(S)yachatsmail. org <greg@>YachatsMail. org>; Mary Ellen
O'Shaughnessey <MaryEllen@YachatsMail. org>; Leslie Vaaler <Leslie(a>YachatsMail. org>
Subject: Agate Point Development

Please do not give permits or variances to the Fletchers that are pushing a project called Agate Point.
This is a wolf in sheep's clothing. Calling the development a hotel to circumvent the short-term rental license
rules.

Pleasefollowthe codethat is in placeto keep this from happening. Regulations and codes have been put in
place for a reason.

I askthat the planningcommission to follow the codes and regulationsthat are in place.
1. the property is not adjacent to highway 101
2. Shellmiddon Way is too narrow for the additional amount of traffic
3. the property is mostly wetland
4. this is not a hotel

5. this property does not meet the site size requirements
6.

7. Please deny all conditional use permits for this project!
Yachats resident,
Ruth Bass
PO Box 849

Yachats, OR 97498

Yachats Office Manager
From:

Sent:

To:
Subject:

John Chappell <john. chappell. simmons@gmail. com>
Monday, June 20, 2022 10:13 PM
City Hall; Admin; Yachats Office Manager
OPPOSITION TO AGAGE POINT

Greetings,

We are new PERMANENT, full-time residents of Yachats at the corner of Yachats Ocean Road and Shelmidden Way.
Approval of a development explicitly restricted by city code will greatly impact us, our neighbors, and this community.
We are strongly OPPOSEDto the approval of a conditional use permit for Agate Point Development for the following
reasons:

First, the application does not meet the requirements for a hotel/motel in acreage or ingress/egress from OR101. These
arguments supporting this position are described better by other sources, but the zoning rules are intended to prevent

the impacts of this very kind of development by insisting that hotels and their derivatives entail adequate property (size
and scope) and access that property by highway 101 only.
Second, access by Shelmidden Way is WHOLEY inappropriate, creates risk for pedestrians, increases traffic on Yachats
Ocean Road, and relies on flawed information/logic, not to mention increases maintenance.
Third, the applicants' published logic that traffic impact will be limited because of the "walkability" of Yachats is made
without data and is naive.

As to the first point, the requirements set forth by the city are intended EXPLICITLY, to deter developers from doing
what the applicants have done, which is purchase property they can't develop under the current guidelines as this
property meets neither the letter of the code nor the spirit of its intent. If the applicants were genuine in their desire to

develop an R-4 parcel for a hotel to assuage the lack of hotel/motel development in Yachats, they would have purchased
a parcel of the appropriate size with the appropriate access. R-4 parcels without access to Hwy. 101 aren't suitable for
hotels, period.

Relative to the second objection, Shelmidden Way is an unimproved, irregular, 13' wide gravel driveway that provides
access to a handful of single family homes, and a condominium development. It regularly degrades when wet, based on
existing homeowner and service traffic, leaving pot holes and ruts. The stated 30' "right of way" may be accurate
according to maps, but realistically, Shelmidden Way is a glorified gravel driveway with only 13' of compacted gravel
width (same as the paved area of Yachats Ocean Road), however WITHOUT shoulders. This makes it impossible for more

than one vehicleto passat one time; attempts by cars/visitorsrequires pulling into drivewaysand aprons maintainedby
local residents.

Given the lack of shoulders, pedestrians have no where but unimproved areas to walk, particularly with their pets,
should a vehicle be accessing the gravel road. Even with current limited traffic, this can be problematic, and certainly
won't be adequate for the significantly-increased traffic from a hotel/motel/overly-dense dwelling set. Editorial

commentsfrom the developers that predicttheir businessmodel will be one of non-impact, with patrons walkingto
town and not driving is outright insulting and ludicrous. No one can predict the behavior of people to "walk to town,"

(versus drive and thus create traffic). The ideathatAgate Point's businessmodel ofvisitors only walkingto town and not
commuting to the innumerable natural and commercial attractions of the central Oregon coast is in the least
uninformed, and more likely disingenuous .
Thirdly, the deferral to access the development from Shelmidden Way still will increase traffic on Yachats Ocean Road

significantly. The applicants admitted in a recent editorial that accessing Agate Point from Yachats Ocean Road was
untenable. However, shifting the attention from Yachats Ocean Road to Shelmidden Way makes this problem worse and
is a red herring. Without access to and from Hwy. 101, patrons will have to travel Yachats Ocean Road to get to
Shelmidden Way, from either direction, and exit Shelmidden Way from the proposed development onto Yachats Ocean

Road from Shelmidden. Given the choice of going north or south, what direction would patrons interested in driving
instead of walking into town go? North, most likely, increasing traffic on the one-lane road, that pedestrians depend
upon. Shy of making Yachats Ocean Road one-way, there is no control over which direction patrons will turn from
Shelmidden onto Yachats Ocean Road or how many transits they will make.
Finally, this discussion does not address a real question of how many visitors can actually travel Shelmidden while
patronizing Agate Point. Even though there would be a limit on the number of parking spaces available, should Agate
patrons have guests who are driving and not arriving together, where would that overflow parking be? This is fraught
with risk on a gravel driveway that barely serves the current population.

Were the developer applicants genuinely interested in the impact on traffic on the beloved Yachats Ocean Road, they
would be proposing access from Hwy. 101 as required by code, instead of asking for forgiveness/flexibility. They meet
neither the letter nor the spirit of the hotel/motel requirements and thus the application should be rejected. The
Yachats code for development must not become a mere hurdle to be worked around when convenient.

The outcome of this discussion will be easy to RECALL.
John Simmons Chappell
John Simmons Chappell

DadofCameron & lan
Sent from my iPad

Yachats Office Manager
From:

Sent:

To:
Subject:

Jeanette Busse <jabusse2015@)gmail.com>
Monday, June 20, 2022 5:32 PM
Yachats Office Manager
Fwd: Attention : Planning CommissionAgate Point Residences Development

Please accept this letter as an objection to the conditional use permits for the Agate Point Residences development.

Dear Katherine Guenther and Planning Commission,

I object to the development of the Agate Point Residences for the following reasons:
1. The proposed development is not similar to any other development along Yachats Ocean Road. The proposed units
are much closer together than are the units at the north end ofYachats Ocean Road. No other development has as
many single family dwellings (7 homes on . 57 acres).

2.

The proposed development would put a hotel-like establishment in the middle of an area of single family dwellings.

The area along Yachats Ocean Road and Shellmidden Way to the south oftheYachats Inn is composed of single family
residences and is separated from noise and traffic from the Yachats Inn by a stand of trees.
3. The proposed use ofShellmidden Way (called Shell St on the map) for entrance to the units will increase traffic on a
single lane gravel road. It will increase noise and dust significantly.

4. Having parking right next to protected wetlands means that renters are not likely to view the wetlands as anything
other than undeveloped land that they could use for them or their dogs to use as they wish. Dogs poop and chase
wildlife.

5. The proposed parking area infringes on a wetland. Yachats hasworked hard with previous developers to preserve
the wetland. This wetland serves as natural drainage and a wildlife habitat that would be severely impacted or
destroyed.
6. The lack of an on-site manager means that problems can't be addressed and resolved quickly.

7.

This will end up looking like a mobile home park. Again, high density of homes per small acreage.

8. Traffic on Yachats Ocean Road will increase significantly where much of that road is only single lane with lots of
pedestrian traffic.

9. The R-4 zoning includes many single family dwellings in this same zone as the property proposed for Agate Point
development project. By allowing this development to be included as a hotel operation to bypass the short term rental
lottery, what would prevent other homes, or group of homes to also bypass the STR license lottery that are in R-4
zone?

10. Approval of this development would seta precedent for other developers to build "hotels" on small lots in
residential areas of Yachats.

Please include these objections as input in the Public Hearing scheduled for October 19, 2021 at 3pm.
Sincerely,

Jeanette A. Busse

330 Village Lane
Yachats, OR 97498

Yachats Office Manager
From:

Admin

Sent:

Monday, June 20, 2022 9:1 1 AM
Yachats Office Manager
FW: Agate Point

To:
Subject:

From: Lance Bloch <lanceblochl@gmail. com>
Sent: Sunday, June 19, 2022 7:48 AM
To; Admin <Admin@)YachatsMail. org>; City Coordinator <citycoordinator@)YachatsMail.
<Planneria>YachatsMail.org>
Subject: Fwd: Agate Point

org>; Yachats City Planner

Please add this letter to the packet for the meeting on Tuesday, June 21st.
Lance

Forwarded message
From: maggie marshal! <marshallmaK@vahoo. com>
Date:Sat, Jun 18, 2022, 5:08 PM

Subject: Agate Point
To: lanceblochllSiemail. com <lanceblochl@lgmail. com>

We are long time, year round residents of Yachats and want to voice our strong opposition to the proposed development
at Agate Point. Time and time again in the 1 7 years we have lived here we have seen the planning commission grant

variances to developers whose plans don't meet the requirements of the codes put in place. Volunteers who love our city
have worked hard and long to put these codes in place for the benefit of all of us. They need to be adhered to so that we
can all continue to enjoy living here. It is very disheartening to see the planning commission bending over backwards to

please developers so that they don't have to abide by the rules like the rest of us and degrade the quality of our
environment in the process. It also erodes the integrity of the planning commission and city officials as this continues to
happen. We hope that this time you will say NO.
Maggie and Paul Marshall
P. O. Box 365
Yachats

OR 97498

TO: CITY OF YACHATS PLANNING COMMISSION

6/17/2022

FROM: JOHN and MARGARET BENDER (205 SheU Street, Yachats)
SUBJECT: AGATE POINT RESTOENCES LLC
We respectively request that the Planning Conunission VOTE NO on graatmg the requested
condidon use variances requested by Agate Point Hotel Cottages.
Agate Point, we believe and contrary to what they state, is attempting to skirt the issue of
having to apply for a city transient rental license. The "hotel cottages" are transient
rentals disguised as a "Hotel. " Hotels normaUy have a 24 hour front office staff person.
Although they have now stated they wUl have an office, how often wUl it be staffed (24 hours?)

One of the conditional usevariances they are requesting is to not comply with the city code
requiring motels/hotels to have direct access from Highway 101. With a variance,
hotel guests would access the hotel parking spaces from Highway 101 to Yachats Ocean Road
and then to SheUmidden Way. Traffic on Yachats Ocean Road during the tourist season
(6 to 8 months) is already heavy and thus particularly difficult for the many visitors
and locals who walk Ae road and must always watch for automobiles many of which do not

abideby the 15 mile per hour speed limit. There is no designatedwalking or pedestrian path
along Yachats Ocean Road (much of which is one lane) so it must be shared by walkers, cars
and bicydists. Shelhnidden Way, which is a narrow dirt/gravel road not meant for even

moderate traffic, wiU experience a much increasedtraffic flow and disturb a quiet
neighberhood.
The proposed Hotel development will occupy a site that indudes several designated
jurisdictional wedands which are protected areas and should be preserved or at least not
destroyed by commercial development.
Granting the variances, espedaUy granting the variance for direct highway 101 access will
establish a frightful precedent. Imagine several hotel/motels along Yachats Ocean Road or

OceanViewDrive destroying the wonderful pristine beauty ofYachats. Weuaderstmd a
Highway 101 direct access variance may have been granted the Rock Creek Cottages.
However, that would have been many years ago when Yachats would have been much smaller
and hostmg many fewer visitors.
In our view, there is no compelling reason for the Planning Commission to grant the
variances. The Plamiing Commission should not grant the condidonal use permits
requested by Agate Point Cottage Hotels.
3liankYou.,f
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John and Marg'; f Bender f

SUBMISSION OF ADDITONAL COMMENT ON CUP SOUGHT BY APPLICANT AGATE POINT

This will supplement my previous input, dated October 15, 2022, which is attached to this public
input email and incorporated herein by reference.

THE PIVOTAL PROVISION IN THIS MATTER IS YMC SECTION 9. 24. 040(G).
Most ordinances applicable to the issues raised in connection with the Agate Point Conditional Use

Permit application apply to both motels and hotels. The provision mentioned in the staff report
that does not apply to both motels and hotels is YMC Section 9. 24. 040(6) (Vehicle Access) which
applies on its face only to motels in R-4 zones.
For purposes of that ordinance, Agate Point is a motel, as defined in YMC Section 9. 04. 030

(Definitions): "Motel" means a series of sleeping units, each having a separate entrance, composed
of one or more bedrooms and bathroom, excluding any facility which meets the definition of "bed
and breakfast facility. " The proposed development falls within the definition of "motel, because
each sleeping unit in the 7 proposed rental cottages has a separate entrance, whereas a hotel does
not. Thus, YMC Section 9. 24. 040(G) applies to the Agate Point proposal.
That ordinance has two limitations relating to vehicle access:
(1) A motel cannot be located on a road unless the minimum right of way is at least 35 feet
wide with an all-weather surface at least 25 feet wide.

Shellmidden Road has a 30' right of way. A motel cannot be located on Shellmidden Road unless
the city were able to exact from adjacent landowners 5 extra feet of right of way and and to take

action to ensure the road has a 25' wide all-weather surface. This limitation may preclude this
project from ever being approved, from the standpoint of the City, for it would entail imposing an
easement on existing property owners to allow the motel.
(2) A motel cannot be located on a cul-de-sac or dead-end street, defined as "a minor street
with only one outlet."
Since Shellmidden Road dead-ends into private property, it is a dead end street, and a motel

cannot be located there as is. This is not a provision for which a condition could be devised; it
appears to be a mandatory eligibility provision that is not waivable.

The City would have to exercise eminent domain to transform Shellmidden Road into a throughroad. It would be a highly questionable investment to expend major City funds to convert a dead-

end road into an adequate through-road to accommodate a 7-unit motel proposed to be plopped
next to wetlands on a small parcel of land on Sheltmidden Road.

It bears noting that no one else has ever seriously contemplated building dwellings on the parcel in
question. Surely, a better disposition of this land would be for the current owners to deed the
parcel to the City of Yachats to serve as open space. It could be named after the owners:

"Fletchers' Grove."
Respectfully submitted,
Jas. Adams (10 Beargrass Court, Yachats, Oregon

FROM: Jas. Adams, wee+r'is+an@gmoil. com
TO: Yacha+s City Hall &yacha+s Planning Commission and the Ci+y Planner:
, lanceblochl@amail. com. lorendickinson(oflmail. com,

iac.danos@gmail.com. hapDvdogs27@qmail.com. corchard@peak.orq,
office@vacha+svardscaDes. com, & Dlanner@vacha+smail. ora

October 12, 2021
Re; Public input on Application of Aga^e Point for a conditional use permit (CUP)
To: Yacha+s Plannin9 Commission and City Planner

My name is Jas. Adams. My spouse Diane Rosenbaum and I own a home in Yacha+s lookin9 out on
Yacha+s Ocean Road. I submit the following comments on the application for a conditional use

permit (CUP) filed by Agate Point that is under consideration by the Planning Commission.
FOCUS IS ON APPLICABLECUP ORDINANCES
Comments by others have been submitted questioning approving a CUP for a hotel and also

urging that variances be denied. More precisely, the application is for a conditional use permit
for a motel consisting of 7 prefabricated cottages sought to be placed on top of a half-acre of
wetlands that no has ever attempted to develop for that very reason, as other public comments
on the Agate Point application have noted. This comment focuses on the many disconnects
between the proposed use and the applicable ordinances.

NATURE OF THE PROPOSED USE
Aga+e Point wants to develop its i- acre lot to generate rental income from rentals without
being part of the City s short-term rental accommoda+ions program. And as discussed below,

Agate Point has not offered to meet any conditions that would actually mitiga+e the adverse
impacts of its proposed use of its ^ acre lot. Moreover, a Yacha+s ordinance provision dictates a
density limit of 12 units per acre. Yachats Ci+y Ordinance Section 9. 24.040(A)(1) ("However,
the maximum density in the R-4 zone shall not exceed twelve (12) dwelling units per acre. ").
Aga^e Point's application is necessarily limited to a density of 6 cottages, not 7.

The problem is that Agate Point's is that its application for a conditional use permit fails to pass
muster under several provisions of the Yachats planning ordinances. The proposed use is nothing
more than an attempt to garner maximum profit with the least inves+ment possible on a
wetlands lot with little or no regard to the impac+s for the Yacha+s community.

A6ATE POINT CUP APPLrCATFON

PUBLIC COMMENT BY JAS ADAMS

Page 1

1. THE FLAWED WETLANDS ASSESSMENT BY A6ATE POINT'S CONSULTANT IS
MOOTED BY THE OFFICIAL DETERMINATTON OF THE ARMY CORPS OF EN6INEERS
THAT THIS LOT CONTAINS WATERS OF THE UNrTEO STATES WFTH PERENNIAL
FLOWS CONNECTED TO 6RE60RY CREEK.
a. A6ATE POINTS CONSULTANT REPORT; The consultant (Scho+t & Associates) used

by the CUP applicant appears to have examined two ditches on the lot that did not then
contain standing water- (ditches are not natural and drain wetlands), checked some rain
tables, and took photographs at ground level that fail to show that this lot is
indistinguishable from the surrounding wetlands. The consultant somehow concludes

that wetlands cons+i+u+ed only 37o of the lo+. Aga+e Point does not explain why the map
of wetland inventory included as Figure 3 in its consultant's report shows wetlands
indicated by shading over most of the lot. See attached Figure 3.

b. In contrast, the official de+ermina+ion by the Army Corps of Engineer's determined that
the wetlands on this lot compr'ise . 13 acres, which is over 25% of the total lot area, or
about 2800 square feet located in the middle of the lot. The ACOE found that those

wetlands are hydrologically connected to Gregory Creek and experience perennial flows.
The ACOE took into account the presence of marsh grasses and plants on the lot
identical to those in the adjacent wetlands.
c. As far as the record shows, the lot property owner did not appeal that official
determination, which largely moots the consultant's report. In addition, the consultant

report paid for by the applicant mischarac+erizes the ACOE official de+ermina+ion that
the wetlands in the lot are hydrologically connected to Gregory Creek. Accordingly, the
Planning Commission should accord the consultant report little or no weight.
2. THE PROPOSED MOTEL IS ON A CUL DE SAC, which not only exacerbates the lack of
direct highway access but also is an obstacle to granting a CUP for this proposal. Being on a
cul-de-sac is specifically mentioned as a reason to deny Agate Point's application for a CUP.
See §9. 24.040(6) ("Commercial uses and mul+ifamily dwellings shall not have vehicles access
to or from a cul-de-sac ). A motel is a commercial form of dwelling, and the proposed
parking lot and access to the cottages are accessible only from Shell Road, which currently
is a dead-end road and hence is a cul-de-sac.

3. DIRECT ACCESS TO HWY 101 IS REQUIRED FOR THIS MOTEL
a. No CUP is needed if a motel has direct access to HWY 101, because that is a

permitted use outright. See § 9. 24.020(K) (uses permi+ted ou+right in an R-4 zone):
"Mo+el, hotel or resort on a minimum of 1.0 acre with direct access provided from U. S.
Highway 101 only and with accessory commercial uses. " (Emphasis added).

b. But § 9. 88. 160 shows that HWY 101 access is disfavored if it would require additional
cuts onto HWY 101: Cuts on Highway 101 shall be allowed only if no other al+erna+ive
PUBLIC COMMENT BY JAS ADAMS

ASA TE POINT CUP APPLICATION
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is available. " As a practical matter, then, only sites with existing highwayaccess not
requiring additional cuts onto HWY 101 are likely to be granted a CUP. Even in the

unlikely event that the Plannin9 Commission indicated it would require a new access be
constructed on+o HWY 101 for the 6-co+tage motel being proposed, Agate Point would
be even less likely to agree to undertake the considerable expense so entailed, since
the nature of this project is to extract maximum profit with minimum outlay.
c. Direct access to HWY 101 is impliedly still required for a CUP for a motel on less than
an acre, because being on less than an acre is the only change mentioned in §9. 24. 030.,

and no condition listed in §97. 72. 010 would serve to mitigate for the inability to
provide direct access or to offset the cul de sac issue. See §9. 24. 010; §9. 24. 040(6).

d. Only one condition listed in § 9. 72. 010 would offset the increased traffic created by
6 cottages that would add up to 16 vehicles to daily traffic along Yacha+s Ocean Road.
That is a condition that the road be widened. Along much of its len9+h, especially on
its northern portion, Yacha+s Ocean Road can barely accommodate two cars going in
opposite directions, because the road is so narrow, which makes traffic more

dangerous for pedestrians. But it is evident to anyone who walks along that road that
there is not sufficient room to widen the road without cut+ing into the setbacks for
adjoining properties, due to erosion on the ocean side of the road. Again, it is unlikely

this Applicant would be willing to cover any significant portion of the cost of widening
Ocean View Road.

4. ANYTHIN6 NOT COVERED IN TTTLE 9 REQUIRES THAT A CUP MUST BE
UNANIMOUSLY APPROVED BY THE YACHATS CIT/ COUNCIL AFTER AN
ADDFTEONALPUBLIC HEARING
a. Agate Point has offered only one condition: to buy mitigation credits to be used
elsewhere, not necessarily in Yacha+s. That condition would be utterly ineffective for
this development project, because it would do nothing to offset the problems posed
by adding 6 houses on a wetland in a cul-de-sac without direct access to HWy 101

exacerbating the traffic problems on Yacha+s.
b. In addition, the mi+iga+ion credits that Aga+e is willing to buy in an undisclosed amount
to be used elsewhere is something that is not covered by Title 9. Hence, the Planning
Commission could not grant a CUP on that basis. See § 9. 88. 140 ('Anything not
covered by this title shall be permitted only by unanimous agreement of the Ci+y
Council after a public hearing. " The Planning Commission has authority to deny the
application for a CUP, but it itself cannot issue a CUP conditioned on purchase of
mitigation credits to be used elsewhere. Only the Ci+y Council is authorized to permit
anything" not contemplated by Title 9, and it would have +o do so unanimously.

AGATE POINT CUP APPLICATtON

PUBLIC COMMENT BY JA5 ADAMS
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5. WHEN A LOT HAS AN AREA DEFICIENCy, RESIDENTIALUSE IS LIMFTED TO A
SN6LE FAMILY DWELLIN6UNIT.
a. § 9. 72. 150 provides that "if a lot* * * has an area or dimension which does not meet the
lot size requirements of the zone in which the property is located, the holding(s) may be

occupied by a use permitted in the zone subject to the other requirements of the zone,
provided that is there is an area deficiency, residential use shall be limited to a sincilefamily dwelling unit consistent with the density and meetinq sanitary requirement of the

zone. " (Emphasis added).

b. Because the Agate Point proposal is on a i acre lot instead of a one-acre lot, this
application for a CUP constitutes an area deficiency. On its face, this provision would
appear to preclude 9rant of a CUP to Agate Point, unless the mo+el is deemed to
cons+i+u+e a residential use. But the definitions in § 9. 04. 030 do not contain a

definition of "residential use" that limits it to long-term occupation. The proposed

cottages are a type of residence, albeit designed for short-term occupation, because
they are equipped with kitchens, bathrooms and bedrooms. .
6. ALLOWIN6A CONDn-TONAL USE PERMFT FOR THIS MOTEL CANNOT BE LESS
RESTRICTIVE THAN OTHER CON&mONAL USE PERMITS.
a. §9. 88. 130 provides that a CUP cannot be granted on terms less res+ric+ive than other
CUPs: Where the conditions imposed by any provision of this title are less res+ric+ive

than comparable conditions imposed by any other provisions of this title or of any other
ordinance, resolution or regulation, the provisions which are more restrictive shall

govern, except in a planned unit development."
b. Were the Planning Commission inclined to grant the CUP application primarily because of
the tax revenue it mi9h+ generate, it would be required to explain its reasoning under
§9.88.100: Approval or denial of a permit application shall be based upon and
accompanied by a brief statement (findings of fact) that explains the cri+er'ia and

standards considered relevant to the decision, states the facts relied upon in rendering
the decision and explains the jus+ifica+ion for the decision based on the criteria,
standards and facts set forth."

c. This provision is a check on the exercise of unbridled discretion in imposin9 conditions.
On its face, Agate Point's application does not advance the underlying purpose of the
CUP process, which is to permit compatible uses that are desirable or necessary. " See
§ 9. 24. 010.

AGATE POINT CUP APPLICATCON

PUBLIC COMMENT BY JAS ADAMS
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7. THE SITE IS PART OF AN HISTORIC SHEU. MItSDEN. AS NOTED IN OTHER

PUBLIC COMMENTS, AND THERE ARE LIKELY TO BE TRIBAL ARTEFACTS PRESENT
a. Aga+e Point has not addressed the likelihood that the shell midden in the location of

the lot contains items of cultural significance, requiring a permit for excavation or
removal of archeological material.
b. See ORS 358. 920 (l)(a): ("A person may not excavate, injure, destroy or alter an
archaeological si+e or object or remove an archaeological object located on public or
private lands in Oregon unless that ac+ivi+y is authorized by a permit issued
under ORS 390. 235 (Permits and conditions for excavation or removal of

archaeological or historical ma+erial.").

c. Seeattached page from the National Park Service regarding tribal ar+ifac+s often
found in shell middens on the Oregon Coast.
d. The Planning Commission should deny the application for a conditional use permit
because it does not include any consideration of protecting excavation of tribal
cultural artifacts in an area known to contain a large shell midden.
8. CONCLUSION

What Agate Point proposes as i+s only condition - buying mi+iga+ioncredits that would be
applied elsewhere - does not further the purpose of the R-4 zone "to prove a quality
environment for high density, urban, residential, resort and motel uses together with
other compatible land uses determined to be desirable and/or necessary. " Purchase of
mi+iga+ion credits is a condition not covered in Title I, and hence it appears only the
Yachats City Council could impose that condition if and only if its vote is unanimous.
In sum, there are multiple adverse impacts of this mo+el complex proposal squeezed onto
half an acre of wetlands. There are many inconsistencies between the Application and
the applicable land use ordinances that the Applicant has either shrugged aside or failed
to address: wetlands covering 257o of the lot: lack of HWY 101 access; the cul-de-sac
problem; mitigation credits outside Title 9 as a condition would require a separate
hearing before the Ci+y Council plus a unanimous vo+e;
On the basis of all the foregoing, I urge the Planning Commission to deny Agate Point's
application for a condi+ionol use permit.

Jas. Adams

10 Beargrass Court
Yacha+s, Oregon 97498
ASATE POINT CUP APPLICATION

PUBLIC COMMENT BY JAS ADAMS
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Figure 3. Wetland Inventory Map
Yachats Ocean Road Project Site: S&A# 2865
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ATTACHMENT FROM NATIONAL PARK SERVICE DOCUMENT

NFS Form 10-900-a

0MB No. 1024-0018 18-8GI

United States Department of the Interior
National Park Service

NATIONAL REGISTER OF HISTORIC PLACES
CONTINUATION SHEET
Section E

Page 14

NativeAmericanArchaeologicalSitesof the Oregon Coast

(5) possesses a minimum level of integrity or intactness. A site must retain its essaidalhorizontal or
vertical integrity, or be demonstrably derived from a discrete site deposit.
(6) demonstrates the potential to address one or more of the research problems outlined in Table 5 in
Research Significance.
In addidon to being found eligible to the National Register under Criterion D, some Oregon Coast
archaeological sites may also be eligible based on their associadon with events that have made significant
contributions to broad patterns of history (Criterion A). Occasionally, a site may be found eligible because it
embodies distinctive characteristics of a type, period or method of construction, possesses high artistic
values, or represents a significant distinguishable entity whose components may lack individual distinction
(Criterion C). In these cases, justification for eligibility under Criteria A and/or C will be included on
individual sites forms.

PROPERTYTYPES
Native American property types found on the Oregon Coast include shell middais, lithic sites, villages,
ethnographic/ethnohistorical places, burial sites, intertidal fishing stmctures, quarries, and rock art sites.
These property types were defined on the basis of variations in the physical structure and contents of
individual sites, reference to previously defined archaeological site types utilized by Oregon Coast Native
Americans, and the recognidon that for those sites classified solely on the basis of archaeological attributes it
is often difficult to differentiate between site types (e. g., village vs. campsite) commonly defined by
archaeologists. These eight property types are not mutually exclusive. Theoretically, a single archaeological
site might contain a shell midden, an ethnograpiuc/ethnohistorical place, housepits indicating that it was once
a village, isolated burials or a cemetery, rock art, and the remnants of a fishing weir in the intertidal zone.
Most of these property types can also be described with reference to the nature of their deposits (as stratified
sites, surface scatters, erosional exposures, redeposited sites, or submerged sites) or by the environmental
context (estuarine, rocky outer coast, sandy outer coast, pericoastal, riverine, lacustrine, etc. ) they are found
in.

Shell Middens - Although there hasbeen recent debateabout the diversity of shell middens (Claassen 1991.)
and attempts to classify many subtypes (Widmer 1989), the definition used here is inclusive of any shellbearing archaeological deposit. Oregon Coast shell middens are often conspicuous in erosional exposures
because of the presence of dense shell (usually white) against dark surface soUs. Shell middais often contain
dark organic soils, charcoal, bumed rock, vertebrate remains, and artifacts. Shell middens may vary from a
localized, thin, and low-density stratum exposed in a seacliff profile or soil probe, to a large mound of
accumulated refuse. This is the most common site type on the Oregon Coast, and occurs within the
territories of all ethnographic groups.
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Yachats Office Manager
From:

Sent:

To:
Subject:
Attachments:

GERALDINE BATTISTOLI <jeri1945@msn. com>
Saturday, June 18, 2022 10:40 AM

City Hall
Submission for Agate CUP Planning Hearing
Ordinance 182.pdf

Please make the attached City of Yachats Ordinace # 182 a part of the official file for
consideration by the Planning Commisioners during their June 21st hearing on the Agate
Cove Application.
Respectfully submitted,
Geraldine Battistoli

Sei "t (Torn my Gai axy Tab'"' F

CITY OF YACHATS
ORDINANCE NO.

182

AM ORDINANCE VACATING A PORTION OF SHELL

STREET IN THE CITY OF YACHATS, COUNTY OF
LINCOLN, STATE OF OREGON, AS INITIATED BY
THE
CITY
COUNCIL,
AND
DECLARING
AN
EMERGENCY.

HHEREAS, the

City of

vacation proceeding
271. 230;

Yachats has initiated

conducted

on its

own motion a

in accordance with ORS 271. 005 through

and

WHEREAS, the City Council did hold a public hearing on whether or
not to vacate said portion of said street on May 28, 1991, and made the
following findings and conclusions:
FINDINGS AND CONCLUSIONS

The City
findings

Council

of

the

City

of

Yachats makes

the

following

and conclusions:

1.
That said portion of Shell Street described below has never
been used by the City for general traffic circulation;
2.
That the portion of the street proposed to be vacated will not
adversely effect the general traffic circulation system of Yachats;
3.

That public access to affected property will not be removed;

4.
That the vacation of the previously mentioned portion of Shell
Street will allow better utilization of adjacent property;

5. That the owner of tax lot 1701, a Mr. Darrell Allyn, 82341
Rattlesnake Road, Dexter, Oregon 97341, did object to the portion of
the vacation that abutted tax lot 1701 and requested that the vacation
be shortened to only include that portion of Shell Street that was north
of the northern-most line of lot

6.

That a

Mr.

Bill

1701;

Adams of

131 Shell

Street,

P 0

Box 17,

Yachats, Oregon 97498, apparently owner of a portion of Shell Street not
subject to the vacation, did object to the vacation of any portion of
the

street;

7. That the Central Lincoln People's Utility District of Newport,
Oregon, requested that the City grant an easement for an existing
overhead electric powerline through that portion of Shell Street being
vacated,
8.

which should be executed
That

Ordinance No.

notice
182,

of

the

Shell St.

prior

to the vacation;

consideration

of

the

street

vacation

Vacation

CITY RECORDER-CITY

OF "Yfci iATS

initiated by the Yachats City Council was published as required and all
affected persons and persons entitled to rights of notice were notified
and given the right to comment on the proposed street vacation;
9.
That the Yachats City Council considered the petition at a
public hearing on May 28, 1991 at 7:00 P. M., at the Yachats Commons Room
8, which is located at 441 N Hwy 101, Yachats, Oregon 97498;
10.

That

consideration

at

the

public

hearing

the

Council

did

take

into

the request of Darrell Allyn to reduce the scope of the

vacation to exclude the portion of Shell Street south of the northerly
boundary of Darrell Allyn's property and agreed to do so, which removed
any objection Darrell Allyn had to the vacation;
11.

The Council finds that the objection from Bill Adams was not

sufficient objection to pursuant to ORS 271. 130 to constitute a majority
of

the

area

affected;

NOW, THEREFORE, THE CITY OF YACHATS ORDAINS AS FOLLOWS:

Section 1.
described

Legal
as follows,

Description.

That

portion

of

Shell

Street

to wit:

LEGAL DESCRIPTION -

14-12-34-AA LOT 1500

That portion of Parcel #33 (also known as Shell Street) of
Deed recorded May 8, 1951 in Book 145, page 176, Deed Records,
lying within the following:

Beginning at a point in the Westerly right of way line of the
Oregon Coast Highway that

is South 44«35' West 820. 38 feet

along said right of way from the intersection of said right of
way with the North line of Section 34, T 14 S, R 12 W, W. M.,
in Lincoln County Oregon, said beginning point also being at
the

most

Easterly

corner

of

the

property

described

in

Memorandum of Contract recorded January 28, 1988 in Book 189,
page 1340, Film Records; thence north 45225' West 462. 18 feet
to the State of Oregon tract described in Deed recorded
November 17, 1931 in Book 63, page 534, Deed Records; thence
South 44°34' West 325 feet along the State of Oregon tract to
the most
Westerly
corner
of the property
described
in

Memorandum of Contract recorded January 28, 1988, in Book 189,
page 1340,

Film Records;

thence South 45°25'

East 466. 68 feet

to the Westerly right of way line of the Oregon Coast Highway;
thence Northerly along said right
less, to the point of beginning.
LEGAL DESCRIPTION -

That part of Parcel

recorder May 8,

#33

(also

of way 325

feet,

more

or

14-12-34-AA LOT 1600

known as Shell

1951 in Book 145,

page 176,

Street)

of Deed

Deed Records,

lying with the following:
Beginning at the intersection
Ordinance No.

182,

Shell

St.

of the North line of Section 34,

Vacation

as

T

14 S,

R

12 W,

W. M.,

in Lincoln

County,

Oregon,

with

the

Westerly right of way line of the Oregon Coast Highway; thence
Southwesterly on the Westerly line of said highway 1145. 40
feet to the true point of beginning; thence North 45°25' West
466. 68 feet to the State of Oregon tract described in Deed

recorded November 17, 1931 in Book 63, page 534, Deed Records;

thence South 44«34' West 200 feet along the State of Oregon
tract

to the most Northerly corner of Partition

Plat 1995-50

recorded November 29, 1995; thence Southeasterly along the
Northeasterly line of said Plat and along the Southeasterly
extension of said Northeasterly line 500 feet, more or less,
to the Westerly right of way line of the Oregon Coast Highway;
thence Northeasterly along said right of way line
more or less, to the true point of beginning.

200 feet

is declared to be vacated.

Section 2.

Easement Granted.

The City of Yachats hereby reserves

within the boundaries of the portion of Shell Street to be"vacated, a
permanent overhead right-of-way easement for overhead power lines as
granted

to the Central

Lincoln

People's

Utility

District

on the

day of May, 1996, a copy of which is attached hereto as Exhibit "A" and
by reference herein made a part of this ordinance.

Section 3.

Property Owners Agree.

The City finds that the adjacent,

abutting property owners have all agreed and consented to the vacation
particularly as that portion of Shell Street vacated has been limited to

the portion of the vacation that lies north of tax lot 1701 and that the

vacation will not substantially affect the market value of such property

and for this reason no property owner is entitled to damages by reason

of

said

vacation.

Section 4.

Property Owner Not Affected.

That the property owner

Bill Adams, who objected to the vacation does not constitute a majority

of the property owners within the area affected as computed on the"basis
of ORS 271. 08 and apparently

does not constitute

an affected

owner as

defined in the State Statue.

Section 5.
Recordinci.
Upon taking effect, the City Recorder is
hereby directed to have recorded a certified copy of this ordinance with
the Lincoln County Clerk,
Lincoln
County Surveyor as provided by law.

Section 6.

Emergency.

County

Assessor,

and

the

Lincoln

Due to the length of time taken to complete

this vacation and the adverse effects further delay may have on property
owners, an emergency is declared to exist,
effective upon its passage by the Council.

Ordinance

No.

182,

Shell

St.

Vacation

and

this

ordinance

is

PASSED AND ADOPTED by the City Council on the __/-.
by the following vote:

. .3

Ayes

Abstentions

^,

Nays

Absent

APPROVED by the Mayor on the

day of May,

/*- >'Y^ day of May 1996.
Attest:

' --7

. -/

, 1 .,. /. ','.-

/; /i t-< .^^
Martha Dillen,

Ordinance

No.

>'i . i ! 1.' -

Mayor

182,

Shell

Andrea Phelps,

St.

Vacation

-^
City Recorder

1996

51/49
City of Yachats
T14S,

Original - Office Copy
Form No, 2 (8-20-84)

R12W,

Sec.

34

OVERHEAD
RIGHT OF WAY EASEMENT
KNOW ALL MEN BY THESE PRESENTS;

In constderation on One Dollar ($1, 00). and other vdludbie consideration. receipt whereof is hereby acknowledged, the undersigned hereby grants a
overhead

power

line

to the

CENTRAL LINCOLN PEOPLE'S UTILfTY DISTRICT,a municipalcorporation, withthe rightto place, construct, operateand maintain, inspect, Teconstruct,
repair, replace and keep clear electric power lines and communication lines with alt necessary poles, towers, wires, cables, eu^s, anchors, fixtures and

appurtenances anached thereto upon, across and over the foliouuing described property situated in

----

_

_ County. State of Oregon:

Beginning at the NE corner of Tax Lot 2300, (also known as Lot 2) in the Hindy
Addition to Yachats, located in the NE 1/4 of the NE 1/4 of Sec. 34, T14S, R12W W. M.

Lincoln County, Oregon, thence S 45 25' E, 15 feet to the center of a 30 foot street
known as Shell Street, which is the true point of beginning.
A strip of land 30 feet in width, being 15 feet on either side of a described center

line bearing S 44 34' W, 1100 feet more or less to the North line of a road known
as XachatB Ocean Road, all being located in the NE 1/4 and the NW 1/4 of the NE 1/4
of Sac.

34,

T14S,

R12W, W. M. Lincoln County,

Oregon.

Grantees shall at all times have the right to fell or trim any trees thereon, or upon our adjacent lands, for obtaining and maintaining proper clearance for said

line: andgranteeshallfurther havetheright offull andfree ingressto andegressfrom saidpropertyforall purposesherein mentioned, andto removeat anytime

any or all erf the poles, towers and/or wires, cables, g^ys, anchors, fixtures and appurtenances from the said property.

The righls. conditions and provisions of this easement shall inure to the benefitof and be binding upon the heirs, executors, administrators, successors and
assigns of the respective parties hereto.

IN WTTNESSWHEREOF,the undersignedhas executed this Instrument on this the

/y><< ay of
City

-, 19-

By ~)-7^ A.^. ^/-/2^

WITNESS/
//,. ^i

1^^^

w/u^''

y

STATE OF OREG.
County of , _{_
On this

'Vta^

of Yachats

^J

/_4>

ss.

7^-<-<^<^-

day of

7}ULAJ^/i<J ^0/M^-^J

beforeme, theabovesignedindividuals, personallyappeared
to me known to be the Indlyidual

^d-/^i^

desribed in and who executed the v/ithin instrument, and acknowledged that
signed the same as,

/^

^

^-/^\^

free and voluntary act

8SBaasis!i^BeB8B8smB
OFFICiAL;

^^i

jA" ^AntNSON,

(". ''..'"I1
,

i, OT; " IU8LIC . "IRECW.
;0;-- -10'. ...' 0284M.

:'. ('ai,<iii3..^udi,^iM']&w).

^ '^ , 0-. 6^
^/ NotaryFrub!icfor Oregon

esascs

My Commission

Expires:

/^//^7

MEMO 10/10/2021

TO: CITY OF YACHATS PLANNINGCOMMISSION
FROM: Melinda Bender (Hanley Drive property)

SUBJECT: AGATE POINT HOTEL COTTAGES VARIANCE REQUEST
We respectively request you (the Planning Commission) vote NO on granting a conditional use
variance as requested by Agate Point Hotel Cottages.

Granting a variance (allowing commercial hotel use in a residential area) would impact livability
for Yachats residents and impact wildlife (as this is a wetland).
Allowing this variance request would be harmful to the beauty ofYachats.

PLEASE DENYTHE REQUEST FORA CONDITIONALUSE PERMIT.
Sincerely,
Melinda Bender

April 20, 2022
City of Yachats
Attention: Heide Lambert

City Manager
PO Box 345
501 N Highway 101
Yachats, OR 97498

Hi Ms. Lambert,

Fmwritinginopposition tothe plansfortheproposed hotel byAgatePoint
Residences, LLC.I'mvehemently againsttheconstruction oftheproposed

property located onYachatsOceanRoad.Myreasonsareasfollows:

a. Most egregious isthatthe proposed development will bebuilton wetlands.

TheproposalviolatesthespiritoftheYachatsComprehensive planandthe'

letterofthemunicipalcode.Ifapproved, itwouldsetinplacea dangerous"

precedent forourlovely townThenegative impactofdoingsoisfar"
reaching.

b. TheAgate Point Development approval presents serious traffic concerns.
They are as follows:

. YachatsOceanRoadistoo narrowto accommodatetheincreasedtraffic
resulting from the Agate Point Development.

. The increased traffic isdangerous for the residents and the visitors.

. Howmanyofthe renters arereallygoingto parkinthedesignatedAgate

Point Development parking area? Whowill oversee the parkingviolations?
Whatrecourse willthe residents haveregarding parkingabuse'infractions?

. It'simperativethattheCityofYachatsenforcethecoderequiringa hotelto

havedirectaccessto Highway101.Clearly,theAgatePointDevelopment is

in violation of the aforementioned code.

c. Whataboutnoisecomplaints?Whodotheresidentscalltoreporta noise

complaint? WilltheSheriff'sofficecomeoutto Yachatsto addressa noise

complaint?

d. ArefirepitspartoftheAgatePointDevelopment proposal?Withallthefire
concerns locally and statewide, isthat really the bestthingto do?

e. What about illegal fireworks? The use of illegal fireworks is already a big
issue in Yachats.

This is not about beinganti-development. It's about advocating for responsible
development that addresses the needs of the community.
Thank you in advance for your consideration.
Sincerely,

^ ^ /\^Vy^
Paula B Morgan
PO Box 1088
Yachats, OR 97498
paula_b_morgan@)yahoo. com

April 20, 2022
CityofYachats
Attention: Heide Lambert
City Manager
PO Box 345

501 N Highway 101
Yachats, OR 97498
Hi Ms. Lambert,

Im writing in opposition to the plans forthe proposed hotel byAgate Point

Residences, LLC.I'mvehemently againsttheconstruction ofthe proposed
property located on Yachats Ocean Road. My reasons are asfollows:

a. Most egregious is that the proposed development will be built on wetlands.

The proposal violates the spirit ofthe Yachats Comprehensive plan andthe

letter ofthe municipal code. Ifapproved, it would set in place a dangerous
precedent for our lovely town. The negative impact of doingso isfar
reaching.

b. TheAgate PointDevelopment approval presentsserioustrafficconcerns.
They are as follows:

. Yachats Ocean Road is too narrowto accommodate the increased traffic
resulting from the Agate Point Development.
. The increased traffic is dangerous for the residents and the visitors.

. How many ofthe renters are really goingto park in the designated Agate
Point Development parking area?Whowill oversee the parkingviolations?
Whatrecoursewillthe residents haveregardingparkingabuseinfractions?
. It's imperative that the City ofYachats enforce the code requiring a hotel to

havedirect accessto Highway101.Clearly, theAgate PointDevelopment is

in violation of the aforementioned code.

c. Whatabout noise complaints? Who dothe residents call to report a noise
complaint? Will the Sheriff's office come out to Yachats to address a noise
complaint?

d. Arefire pits partoftheAgatePointDevelopment proposal?Withallthefire
concerns locallyandstatewide, isthat reallythe bestthingto do?

e. Whatabout illegal fireworks? The useof illegal fireworks isalready a big
issue in Yachats.

This is not about beinganti-development. It'sabout advocating for responsible
developmentthataddressesthe needsofthe community.
Thank you in advance for your consideration.
Sincerely,

Celia August
PO Box 1088
Yachats, OR 97498

coastalmbsl(S)gmail. com

^
HATHAWAY LARSON
Koback . Connors .

Heth

June 20, 2022
VIA EMAIL AND FIRST-CLASS MAIL
City of Yachats
Planning Commission Commissioners;
Lance Bloch, Chair
John Theilacker, Vice Chair
Loren Dickinson
Christine Orchard

Jacqueline Danos
Julie Bailey

501 Hwy. 101 N
Yachats, OR 97498
Email: admin(S;vachatsinail. org and citvhall(S;yachat.smai]. org

Re:

Agate Point Conditional Use Application

Dear Chair Bloch and Commissioners:

This firm represents Jo Dee Maine who owns real property at 390 Yachats Ocean Drive that is
affected by the development proposed in the above-referenced matter. We will be attending the
June 21, 2022 hearing on the above application and will provide testimony and argument on behalf
ofMs. Maine. This letter is to provide the Planning Commission with written testimony opposing
the proposed development. This appears to be the second time this proposed development is being
presented. It was previously scheduled for a public hearing before the Planning Commission in
October 2021. On October 12, 2021, we submitted written testimony demonstrating that there
were numerous issues with the application that did not allow the city to approve it under the
relevant criteria. For ease ofreference, we included a copy ofthat letter with this submission. Our
client was not advised exactly what transpired but understands that the applicant either withdrew
the application or put it on hold. As we will explain below, the applicant has not been able to
correct the problems with the application and the only decision that is supported in the code is a
denial.

Christopher P. Koback
1125 NW Couch Street, Suite 550
Portland, OR 97209
dll'J^ d-iatiia.wayj.arson .cum

(503) 303-3107direct
(503) 303-3101 main

June 20, 2022

Page 2

Procedural Issues

The original application was to develop seven detached stmctures each with all of the elements of
a single-family dwelling. One of the proposed structures have two dwelling units. As your
Planning Director correctly noted, there are eight total units being proposed. Each of the eight
units have separate living, dining, kitchen, and bedroom area. In our October 21, 2021 letter, we

demonstrated that although the applicants labeled the proposal a hotel, it was really a single-family
dwelling, short-term rental cluster development.

One of the significant issues we raised in our

October21, 2021 letter that made the proposal not approvable was that even if one acceptedthat
it was a hotel (we will explain below why that cannot be accepted) in the R4 zone, hotels must
have accessory commercial uses. The proposal in the application did not propose any uses other
than the dwelling cottages.

The application has never been formally modified as far as we can tell. The application still refers
to seven rental cottages. The staff report recites that the applicant has added an office and meeting

room to the proposal. To our knowledgethere was never any notice ofany modifiedapplication.
It appears someone may have indicated informally, on a "plot plan", a possible location for a
meeting room and an "office". However, as noted, we are not aware that any notice was issued
for a revised application. In fact, the notice of hearing seems inconsistent with the nature of the
proposal. The notice ofhearing describes the proposal as a seven-unit motel with an office. There

was no mention of a meeting room. The use of different terms to describe the proposal is not
inconsequential. There are different standards for a hotel and a motel. For example, access for a

motel must bethrough a 35-footright-of-wayanda hotel only requires 30 feet ofright-of-way. It
appears that the applicant and planning staff intentionally interchanged terms to create confusion,
making it more difficult for residents to understand the criteria on which they must present at the
hearing.
Substantive Issues

The proposed use is neither a hotel nor a motet.
As we illustrated in our October 21, 202 1 letter, the use being proposed cannot be found to be a

hotel ormotel underthe city's definitionor anycritical analysis. A hotel is definedasanybuilding
containing guest rooms which are rented or hired out to be occupied for sleeping purposes for
guests, excludingany facility whichmeets the defmitionofbedandbreakfastfacility. The text is
clear and unambiguous. For something to be a hotel, it must be a single building with multiple
rooms. There is no question that the proposal is for multiple buildings that include all of the

elements ofsingle-family dwellings. The applicantproposes seven(7) rental cottages.
A motel, onthe otherhand,is definedas a series ofsleepingunits, eachhavinga separateentrance
and composes of one or more bedrooms and a bathroom, excluding any facility which meets the
definition of bed and breakfast facility. The proposed use more closely resembles a motel.
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However, it cannot be deemed a motel because each unit has a kitchen. We believe there is only
one reasonable interpretation of the code. If a unit has a full kitchen, it cannot be approved as
either a hotel or motel. When the definitions of a hotel or motel is evaluated in context with other

definitions, includingthe definition of a single-family dwelling, it is clear that if a proposed use
has all of the elements of a single-family dwelling unit, it cannot be approved as a hotel or motel.
Those uses are specifically defined to not include kitchens.
The definition of a dwelling unit and single-family dwelling unit both define a structure or rooms
that have a kitchen. The drafters expressly defined a single-family dwelling unit to include a
kitchen and left kitchens out of the definition of hotel and motel. It was obviously to note a distinct
difference between a hotel or motel unit and a single-family dwelling. The absence of a kitchen
is the distinguishing element.

There is good reason for the drafters to make that distinction. Single-family and multi-family
dwellings function differently from hotels and motels. They accommodate more people and
typically, longer stays. More room is required for such uses. Because of that, the city decided that
for single and multi-family dwellings, greater lot areas are required.

As we explained in our October 2021 letter, it is obvious that the applicant is intending to develop
six single-family dwelling structures and one multi-family dwelling structures but to avoid

importantdevelopment standardsadoptedto protectthecitizensinYachats,theyseekapproval for
a hotel or a motel depending on what one reads. Single and multi-family dwelling development
require much larger lot areas and the applicant could not accomplish the objectives of cramming
nine single-family dwellings on the subject site. The applicant could not avoid having to go
through the same short-tenn rental registration process as other owners if they sought approval for
what they are really trying to develop.

Even the applicant seems to concede that it is not seeking approval for a hotel or motel. Ostensibly
in response to our October 2021 letter and other citizen comments, the applicant addresses the

claim thatthey arereally trying to get approval for a disguisedshort-term rental developmentwith
single-family dwellings in the recent narrative. The applicant concedes: "we are taking what
would be STRs and moving them into an area actually zoned for such use. Kitchens and complete
compact units are simply whatpeople nowwant. " Theproblem with that is single-family compact
dwelling units with kitchens are still single-family dwellings and cannot be approved under the
standards for a hotel. An applicant cannot avoid important development standards just because
theyperceive thatpeople wantthem and then label them somethingthey clearly arenot.
Lack ofaccessoiy commercial use.

Even if one were to ignore the obvious fact that the applicant is proposing a single-family and
multi-family short-term rental use, the proposal cannot be approved as either a hotel or motel.
Hotels and motels can only be approved if they include accessory commercial uses. This was one
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fatal flaw we pointed out in our October 2021 letter. The applicant recently tried to cure this by
stating that it is including an office and a meeting room. The formal site plan that accompanied
the application did not depict either of those elements. It looks like the applicant hastily added
them in some material provided to planning staff but there were no dimensions or details provided
on the proposed new structures.

An accessory use must be a separate use that is incidental to and subordinate to the primary use.
In this case the required accessory use must also be a commercial use. An accessory use cannot
be part of the primary use. The applicant's brief statement on the office reveals that it is not an
accessory commercial use incidental to a hotel or motel. It is an office that is part of the proposed
hotel. In fact, from the recent depiction of the units, it appears that the office is not really an
office but is part of cottage number 6. It is not even going to serve as the administrative office of
the "hotel. " It is not a separate use at all. Moreover, even if the applicant tries to claim that the

officewill be forrent to thepublic, it wouldnotthenbeincidentalto the hotel ormotel. A separate
commercial office renting business is not typically found as part of a hotel or motel.
The description of the meeting room is suspect. Without showing any dimensions or features, the

applicant claims that the meeting room will serve as a venue for those renting the proposed
dwelling units to play ping pong, for storage of chairs and firewood (they removed fire pits from
the proposal) and others who may want to rent it for events such as weddings. If it is used for

storage and recreating by guests, it is not a separate commercial use. It is part of the cottages.
Without any information on the size of the "meeting room, " it is impossible to assess whether it

can function as a separate accessory use. From the vague reference in the documents, it appears
that the room will be so small it could not be a venue for any real meeting event. It is a room

proposed simply as a ruse to try and meet the requirement for having a separate accessory use.
From the "plot plan" one can extrapolate some measurements in other areas and see that the

"meetingroom is about 10x16. Plainly, a room thatsmall couldneverfunctionforanyweddings
or parties. The applicant does not ever try to explain how anyone could rent a small office to the
public as a meeting room. In that limited amount of space, no organization could conduct a
meeting. In addition, meeting rooms require ancillary services such as water, coffee, internet,
telephone and screens for presenting. The applicant included no details on any of that. That is

probablybecausethe applicant could never present a businessplan for renting a "meetingroom"
that is so small and lacking in features that it will never be rented or used by anyone. It will be a

thrown up prefabricated shed used only to perpetuate the misrepresentation that the proposal is a
hotel.

A truly accessory commercial use that is incidental to a hotel would be a restaurant or lounge that
provides food andbeverage for those staying in the motel and the general public. The applicant
did not include either a restaurant or lounge as part of this application for a simple reason. The
use is not a hotel or motel that would ever need such an accessoryuse. The proposal is for nine
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dwelling units. Occupants do not need to eat out or go to a lounge for a drink. They have
everything they need in the dwelling units.
Lot area.

As we explained in our October 2021 letter, for the applicant to obtain approval for what they are
really proposing, a single-family cluster development intended for short-term rental, it must meet

the standards for single-family and multi-family buildings. For the five single unit buildings, the
applicant needs 30, 000 square feet of site. For the two multi-family dwelling stmctures, it needs
another 15, 000 square feet. The applicant has 24, 698 square feet at most. The site in not large
enough to approve five single-family and two multi-family structures.
Access.

Even if one could look past the problem caused by the fact that the application is for single and
multi-family stmctures on a site that is too small, the applicant cannot meet the requirement in
YMC 9. 24. 040 for access. On this point, it is important to revisit what is being proposed because
there are different access standards for hotels and motels. Motels require at least 35 feet ofrightof-way for access, whereas it appears hotels only need 30 feet. Thus, even if one assumes for
arguments sake that the proposal is not for a single-family cluster development, the exact use
proposed has to be detennined. The Shellmiden Way right-of-way is only 30 feet wide, which
illustrates one ofthe reasons the applicant, at times, refers to the proposal as a hotel. That selective

use ofterms cannot help the application. The express text for the definitionof a hotel is multiple
rooms in a single building. The proposal cannot be deemed a hotel. Thus, if the Planning
Commission were to accept the applicant's claim that it is not proposing a single-family
development, the only other use the Planning Commission can look to is a motel. Even if one
accepted that the proposed use is a motel, there is not sufficient right-of-way to meet the code.
The applicant must have 35 feet of right-of-way and it has only 30 feet.
There is another problem meeting the code related to access. If the Planning Commission agrees
that the applicant is proposing a residential use with two muti-family dwelling structures, or if it
accepts that the applicant is proposing a hotel, the access is non-complaint. A hotel is a commercial
use. Commercial uses cannot be served by a cul de sac. Similarly, multi-family dwellings cannot
be served by a cul de sac. A cul de sac and a dead-end street are the same thing under the code.
Each are a minor street with only one outlet which provides a vehicular tum-a-round. Under that
definition, Shellmiden Way is a cul de sac.

There are three problems then with access. Ifthe Planning Commission agrees that the proposal
is for single and multi-family dwellings (two buildings have two units in each), the access for
multi-family dwellings is deficient. If the Planning Commission agrees with the applicant's hotel
characterization, the right-of-way is a cul de sac that cannot serve that commercial use. If the

PlanningCommission acceptsthattheproposeduse is a motel, there aretwo problems. The right-
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of-way is not 35 feet wide, as required, and the commercial use would be served by a cul de sac,
which is not allowed.

Improper conditions.

Planning staff stated in its report that even though the decks, office, or meeting room are not
depicted on the site plan that is part of the application, development standards applicable to the lot
are met or can be met. This is one of the problems with the planning staff allowing an applicant
to informally revise an application on the fly without requiring compliance with the requirements
that the applicant provide a new formal site plan. How can anyone say with reasonable certainty
that lot standards canbemet when all ofthe stmctures andparts ofstmctures that must be evaluated
have not been formally included on the site plan? The informal depictions the applicant provided
have no dimensions.

There is a cascade of issues with that.

How can one assess whether the

meeting room is truly an accessory commercial use without understanding the whether the size is

adequate for that separate commercial use? There was no proposed business plan for renting the
meeting room. There were no details on how it would be marketed. It is possible, if not likely,
that when one examines the size required to have a separate commercial event space, the site plan

will haveto be revisedagainto expandthe proposal. Evenif a meeting room, asproposed, could
qualify as an accessory commercial use, it is not possible to conclude at this time that all
development standards are or can be met.
Very tmly yours,

HATHAWAY LARSON LLP
s/ Christopher P. Koback
Christopher P. Koback

CPK/ep
Enclosure
ec: Client

October 12, 2021

VIA EMAIL & FIRST-CLASS MAIL
City ofYachats
Planning Commission Commissioners:
Lance Bloch, Chair
Loren Dickinson, Vice Chair
Ariana Carlson
Christine Orchard
Helen Anderson

Jacqueline Danos
Yachats City Hall

501 Hwy. 101 N
Yachats, OR 97498
Email: udmin^/'vachatsmail. ory and citvhall'//'vachat. sniai1. or^

Re:

Agate Point Conditional Use Application

Dear Commissioners:

This firm represents Jo Dee Maine who owns real property at 390 Yachats Ocean Drive that is

affected by the development proposed in the above-referenced matter. This letter is to provide the
Planning Commission with written testimony opposing the proposed development.
The application misrepresents the nature of the proposal to circumvent important development
standards adopted to protect the citizens of Yachats.

One could easily characterize the applicant's proposal as a bait and switch. On the one hand, the

proposal clearly illustrates seven single-family dwellings with separate bedrooms, living area, fidl
kitchens, and private outdoor areas. Indeed, the applicant describes the stmctures not as rooms or

sleeping quarters, but rather rental cottages. Yet, in a transparent attempt to avoid important
development standards designed to preserve the livability ofYachats and to get around the lottery
for short-term rentals, the applicant attempts to gain approval ofits independent rental cottages as
a hotel. By so characterizingits proposal, the applicantis attempting to get approval for seven
single-family dwellings on a 21,000 square foot parcel that, under the appropriate development
standards, would accommodate three dwellings.

Christopher P. Koback
1331 NW Lovejoy Street, Suite 950
Portland, OR 97209
l.. l][. l^ (/. ll;lllf;l\\;l\

t. iI'^Oij. L'tflll

(503) 303-3107 direct
(503)303-3101 maiu
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As noted above and plainly reflected in the application, the applicant is proposing to construct
seven single-family dwellings on one lot. Each proposed sti-ucture has every element of a singlefamily detacheddwellingunit. A single-familydwellingis definedasa buildingdesignedorused,
in whole or part, as a residence or sleeping place, either permanently or temporarily, by one or
more families, but excluding hotels, motels, and tourist courts. By defimng a single-family
dwelling to include temporary places for sleeping, the rental cottages fall squarely within that
definition.

On the other hand, a hotel is defined as any building containing guest rooms, which are rented or

hired out, to be occupied for sleeping purposes for guests. Thus, a hotel is a single building with
multiple guest rooms, which do not have full kitchens. The rooms are for sleeping. A motel is
defined as a series of sleeping units, each having a separate entrance composed of one or more
bedroomsandbathroom. Again, a motel doesnot haveaccommodationswithfull kitchens. Thus,
under the city's definitions, a defining characteristic that separates a single-family dwelling from
a hotel or motel room is the existence of a fall kitchen.

The city's use provisions are also informative. We will address this more below, but in Yachats
Zoning Code ("YZC") Sections 9. 24. 020 and 9. 24. 030, hotels and motels are allowed in the R4

zone only if they have accessory commercial uses. In most settings involving hotels and motels,
the accessory commercial use is a restaurant or some form of eatery because, as noted above,
hotel/motel rooms do not have full kitchens.

The proposal is in reality a single-family short-term rental development thatfails to meet the
required minimum lot area standard.

Because the proposed single-family cottages can never meet the definition of a hotel or motel, they
must either be reviewed as single-family dwellings, the definition ofwhich they clearly fall within,
or multi-family dwellings on a single lot. Indeed, as one commentor noted in written comments,
at least two of the proposed buildings have a main dwelling unit and a separate area that can be
rented out separately as an independent living area.

Correctly characterizing the proposal is critical because the city must apply the proper
development standards to assure the property is not over loaded. It is obvious the applicant labels
its proposal as a hotel because it is trying to avoid the lot area requirement for single-family
development. YZC Section 9. 24. 040 contains the development standards for the R4 zone. The
minimum lot area for a single-family dwelling is 6, 000 square feet. The minimum lot area for a
two-family dwelling is 7, 500 square feet. For multi-family dwellings over two units, the minimum
lot area is 5, 000 square feet for the first unit and 2, 500 square feet for each additional unit.

Applying the above provision to the subject site, which is 21, 625 square feet, the applicant would
only be able to propose tliree, or possibly four dwellings, Accounting for access issues and other
constraints, it would appear that three dwellings would be the maximum allowed.
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In an effort to circumvent the applicable single-family dwelling standards, the applicant placed a
hotel label on its proposal simply because it plans to continuously rent the dwellings. As a hotel,
the applicant asserts that it only needs 1, 500 square feet for each hotel unit and, thus, the site can
accommodate seven units in addition to the required parking lot.

The applicant's characterization is a transparent attenipt to circumvent the applicable development
standards in the R4 zone. As noted above, the application material patently demonstrates that the

structures beingprosedare not hotel unitsbutrather single-familydwellings. Whenoneexamines
the load placed on the site and the impacts on surrounding properties, there is a market difference

between seven single-family dwellings on a 21 ,000-foot site and seven hotel rooms. Eachdwelling
can accommodate many more people than a hotel room. For example, the three-bedroom units
could easily accommodate two families with at least two cars.

If the city reviews the application as a proposal to develop a multi-family development with
multiple units on a single parcel, there is another fatal flaw. Under YZC Section 9.24. 040.F, the
minimum separation between multi-family buildings shall be 30 feet, unless the buildings are
arranged end-to-end. As proposed, the seven multi-family buildings are not end-to-end,

In any case, the proposal is not a hotel or motel under the city's definitions or applying any
common logic. It is a proposal for seven single-family dwellings that will be rented for a profit,
or a proposal for a multi-dwelling development. Either way, the city must apply to correct
development standards and cannot apply the development standards for a hotel or motel.

Another aspect of this is the character ofthe proposed use. The applicant achiowledges that the
plan is to continuously rent the single-family cottages to visitors. Thus, they are short-term rental
units. This appears to be a transparent effort to avoid the city's limits on short-tenn rental units
and avoid having to go through the same lottery system as all other owners who wish to make
short-term rentals of their homes.

The proposal cannot meet mandatory approval criteria even if one accepts the atiplicant's
mischaracteri7. ation of the proposal.

Perhaps the most telling evidence ofthe applicant's plan to circumvent the lot arearequirement is

that there are no other uses proposed on the site. The plans include only seven single-family
stmctures. As the applicantconcedes,a hotel is not a permitted use onthe site becauseit is below
the one-acreminimum, and it does not have direct accessto Highway 101.
Section 9. 24. 020 Permitted Uses allows for a motel, hotel, or resort of 1. 0 acre with

direct access provided form (sic) U. S. Highway 101 and only with accessory
commercial uses. We are requesting a Conditional Use Permit because the project
does not meet the 1. 0 acre minimum and does not directly access U. S. Highway
101.
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As the applicant recites, YZC Section 9.24. 030 allows the city to approve, as a conditional use, a

hotel that is on a parcel less than one acre and that does not have direct access to Highway 101.
However, that code section, just as YZC Section 9. 24. 020 recites, expressly requires that hotels on

less than one acre andwithoutdirect accesscanonly be approvedas a conditional use if they also
have accessory commercial uses. YZC Section 9. 24. 030 Conditional Uses at subsection P allows:
Motel hotel or resort on less than 1. 0 acres with accessory commercial uses.

(Emphasis added).
The application material does not reveal any proposed accessory commercial uses. In the context
of a hotel, an accessory commercial use would most commonly be a restaurant or bar, or both.

Thus, even if one ignores the applicant's obvious effort to mischaracterizeits proposal as a hotel
to avoid mandatory development standards, the proposal cannot be approved even conditionally
because it does not have accessory commercial uses. There is no provision in either YZC Section

9.24. 020 or 9. 24. 030 that allows the city to approve a motel or hotel that does not have accessory
commercial uses.

The applicant has made no demonstration that it will ever be able to fill two iurisdictional
wetlands and the proposal is dependent on filling them.

There are two wetlands in the site comprising approximately . 13 acres. The applicant's proposal
depends upon its ability to fill two wetlands and mitigated for that by simply paying a fee. To
support its requests, the applicant submitted a study from Scotts and Associates that concludes that
neither wetland is connected to navigable waters and, thus, are not jurisdictional wetlands. The

August 17, 2021, response from the Anny Corp of Engineers ("Army Corp") is inconsistent with
that submission. The Army Corp determinedthat both wetlands on site are "watersofthe U. S.",
which means they are jurisdictional. As a result, the application cannot proceed unless and until

the applicant appeals that determination and succeeds or applies for and obtains approval from the
EPA to fill the wetlands. While a local government has some ability under ORS 197. 522, to
approve an application based on conditions, the applicant must make some demonstration that the

condition is feasible and will assure compliance with the approval criteria. Gouldv. Deschutes
County, 227 Or App 601, 206 P3d 1106 (2009). The application has no information that
demonstrates feasibility of prevailing on an appeal of the Army Corp determination or, in the
alternative, obtaining an EPA permit to fill the wetlands.
The ttEEticanthgs not adequatelv addressed relevant access/safetv issues.

YZC Section 9. 24. 040.1 requires that vehicle and pedestrian access to the site be safely and
efficiently provided. A critical component of safe access has to be adequate access for fire and
other emergency vehicles. The proposed site plan illustrates that there is no such safe access

proposed. There is a single road, Shellmidden Way, that enters the site in the proposed parking
lot. That road is a narrow, dead end, gravel road. As the parking lot is configured with 20 spaces
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to accommodate up to nine dwelling units, there will be no room for a fire truck to maneuver on
the site. If the lot is full of vehicles owned by those renting the seven/nine units, it is doubtful that

a fire truck could even get onto the site. Yachats Ocean Drive does not provide a reasonable
alternative for emergency access to the proposed buildings located in the southern quadrant ofthe
site. The only way to get efficient access to those structures is through Shellmidden Way where
the access can be impeded by vehicles in the parking lot.
Conclusion

As explained above and reinforced by other comments you will review, the applicant has not met
its burden to show that its proposal meets all of the applicable standards. For that reason, the
application should be denied.
Very tmly yours,

HATHAWAY LARSON LLP

fcpk 1^
Christopher P. Koback

CPK/ep
ec: Client
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